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CARES Act Considerations

Overview
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Relevant CARES Act Funds and Considerations

CARES Act — over S2 trillion across all sectors of the economy
Paycheck Protection Program

Provider Relief Fund

Programs are in the audit and enforcement phases

Government is committed to post-pandemic enforcement- but how ?
Terms and Conditions of the programs

Single Audit Requirement — applicability to the PRF, compliance
Confusion and shifting guidance

Breadth and alacrity; this was new and in a global emergency
Amount of money at issue
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Early CARES Act
Enforcement Efforts
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CARES Act Enforcement — Low Hanging Fruit

Department of Justice
Office of Public Affail

FOR IMMEDIATE RELEASE Thussday, April 8, 2021

Physician 9 from Three Different

for
COVID Relief Programs

1 Wednesday i Dearver chargiag a Cokorado csan with stea
[ ] a e COVID retief programs and with making false statesnent
mests, Francis F. Josegh, 56, of Highlands Ranch, allegedly transforred apprusimmately $18,000 in
sedical clinic’s account into his parsonal baak secount, after which he spant the maney oo,

om
o#l a5 home improvesents. The stolen funds came from two programs that were designed ¢
1 the COVID-19 pasdemic — the Acoelecatad aod Advince Payment Prograz and the Provider Reliaf
Paymant Program provides necessany feody in national emergencies in order 10 aecelerate

' peoviders. The Provider Relief Fusd, through which $50 billion reas allocated to peowidecs
ex E Ll e e e e v

early $300,000 in government
in connaction with bankruptey

esigned to provide emergency financial assistance to millions of \n:-mm who are suffering
economic effects resulting from the COVID 19 pandemic.

Today's indictzent constitutes the nation's scond set of criminal charges related 10 the misuse of Provider Relief Fund
roceys and the first time that charges have bees brought i connection with frand on the Acorlerated and Advance Payment

Program.

¢ frther alleges that foliowing bis termisation from the dlinic, Joseph appliad foe & $19,099 loan urdec the
Payeheck Protection Program (PPP) on bebalf of the medical practice, which be thes directed iato his persocal bank
sccount, Finally, the indicement alleges that Josesh filad for Bankeupt

the insecest and peincipal to be forgiven if busioesses spend the proceeds
atleast the loan towards p

Josgh is charged with theft in connection with besith care, theft of gove
statement in conmection kruptcy proseeding. Joseph is schy
before U5, Magistrate Judge S. Kato Crews of the U5, District Court ft
maximum penalties of 10 years in prisoa for each theft count. 20 years

ing false statement. A federal district court jodge will determine
Gdnines 1 obee statory factors

Acting Assistant Attorney Gesseral Nicholas L. McQuaid of the Justice Department’s Criminal Division; Special Agent in

Charge Curt Muller of the U.S. Departmest of Health and Human Services' Office of Inspector General's (HHS-OIG) Kansas
City Region; and Special Agent in Charge Weston King of the U.S. Small Business Administration's Office of Inspector
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District of New York » News » Press Releases

Department of Justice wRE
US, Attorney’s Office Department of Justice
Southern District of New York Office of Public Affairs

FOR IMMEDIATE RELEASE Tuesday, September 14, 2033 FOR DMMEDIATE RELEASE Wednesday, July 29, 2020
Oph(halmologﬁl Pleads Guilty To Seven-Year Healthcare Fraud
b And To Defrauding SBA Program Intended To Help
Small Businesses During COVID-19 Pandemic

Florida Man Charged with COVID Relief Fraud, Health Care Fraud and Money Laundering

A Florida man has been charged regarding allegations that he frasdulently obtained a Paycheck Protection Program (PPP)
loan and an Economic Injury Disaster Loan (EIDL), and that he orchestrated a conspiracy to submit false and fraudulent
Aty Strasas: the Ualiid Staiis Atsociey for b Southierss Distrtoe of vt Yoob: aanoiood DAt ISIEET elaims for reimbursement to Medicare and CareCredit, and to defesud his own patiects by charging them thousands of

2 3 B fork 3 = . > "‘ dollars for chiropractic secvions undes false pretenses.

ew York, pled guilty yesterday to perpetrating a seven-year ?

Ithcare frasd schere by falsedy billing for millions of dollars of pre eal Beian Rabbitt of the Cenay Adens
obtaining two oed loans intended

to b bR b 4 + Distriet of Florida, Special Agent in Charge George L. Piro of the FET's Miami Feeld Office,
COVID-15 pendemic bl icicg charges o6 pevre bt o the 1 C 1 1 Ou S 1 e l I 1 1 e Smu:mum of Health and Human Services-Office of the Inspectar General (HHS.OIG), and
‘ Cathry Seibel 1o all charges in a six-co. i s Offics of tha Inspector General (SEA-

GOVAL. an ophthalmologist in Rye.
b

ice Degartment's Criminal Division, U.S, Aty

the Small Business
Uit) mage e sEnouRCeTeL

id: “Dr. Anseet Goyal was an experienced eve doctor who became blinded
patients who trusted bims to heal their eyes. He grossly overbilied minor Dennis Nobbe, 63, of Miamsi, Florida, was eharged by crimisal complaiat, wpon his arrest,
led cedures that were never performed, falsified medical District of Florida with wire frand; health care fraud; conspiracy to cocamit health care fraud and wire frad; making false
10 abet the schecme, and sent patients who refused to statements to a financial institation; mosey laundering; and coaspiracy to commit money laundering. e is expected to
charges for defrauding patients and insurers of make his initial appearance before US. Magistrate Judge Joha O'Sallivan at s p.m. EST today
biying for Paycheck Protection Program Joans on
ications. Goyal looted over $630,000 in federal
d by the COVID-35 pandemic. Goyal has now
lent schemes, agreed to forfert $3.6 million. and faces the possibility of a
nearcerstion.”

The mmpmm alleges lhl

¥obbe,  chiropractor, orchestrated a schense to explot bis patients for financial gain through a
xhl eedical expenses. To conceal his role in the schecse,

hant accounts in their names. Nobbe then encouraged
l |Se 0 n S tO s ine. many of whiom were lowsincome asd did not speac

deaataciothe analaine Nobie dhacad oo nde JMmswmne«k casds for services that he never, of only
n, Nobbe bribed a physician to submit claims to Medicare

Atall relevant times, GOVAL owned and operated the ophthalmology practice Ameet Goyal M.D. P.C., a Cre dlt C ard dub e to submit the claizs hissself, a5d would sot have beess
doing business as Ry Eye Associates, with offices in Ryw, M1 Kisco, and Wapp Falls, New York, and tbe and other physicians also allegedly conspired to launder the

Greeawich, L‘cr.n-t!xr.

According to the allegations contained in the Indictment, court filings. and statements made during court
proceedings:

. .
healthcare frand by cos utions hal Nobbe's invoivement in the scheme, and sought to

a8 complex, bigher-pay! eS rlcl g a d bt fuse of shell companses and sham contracts.
L ng an ebt or purchase

PO TT T LISUU MeISp—— RIS, | | S ——————— pl()"\l i PPP and EIDL loans intended to provide COVID relief,
medical records, author et ot v s R AR i o et 1 s ity undet his cantrol arid to pav peronal expen

t matched the complex operation be
. GOVAL also pressured other

billed rathes than the &
employees in the Practi l I I l 1 I l g « livelihood of emsployees who
no

ity (CARES) Act s & federal law enscted March 29. It is designed to
| IX' I 00 Sso{,\mncushholm:ufferinxllnmnomteﬁ«u resulting from the
lod by the CARES Act is the authorization of up to $349 billion in forgivable
ot 00 et aiis ertain otbes expecises through the PPP. In Apeil 2020, Congress authocized
over $300 bx" in additional PPP fundi The CARES Act also authorizes the SBA to provide Economsic Injury Disaster

Loans (EIDL) of up to $2 million to eligible small businesses experiencing financial disruption de to the COVID-29
pandemic.

refissed 10 comply. GO € pociat for fravdslently
billed charges, and initiated dabe coliectian procesdines 323et natsents who did not nav the full amoants

of those false charges. o
- kickbacks and .
senall bamp on an eved jos, whes billed

truthfally u,,d., e e
insurance prog:

sperticial et pe proce’
e e m.,unnece SSar y CS S
grafting 1o close the rw
surgeries, as billed. p-ud the Practice $1.400 0 of insurance
and patient out-of-pocket paymants. GOVAL also upcoded certain .u;.r-,mx procedures &y an excision
2nd repair of evelid, a tvpe of higher-paving evelid surgery involving ot remonval of certain

mem e natiamte md

‘The PPP allows qualifying small businesses and other coganizations to receive loans
intecwst cate of one peccent. Businesses must use PPP losn proceeds for payroll costs, interest on mortgages, rent and
wtilities. The PPP allows the interest and principal to be forgiven ¥ businesses spend the procesds o these expenses witkin
2 set time period and use at least a certain percentage of the Joan towards payroll expenses.

matarity of two years and an

The EIDL program i designd o peovidesconomie et smll usinsses thatar currely exacincinga temporasy
Joss of revenue. EIDL proceeds can be used to cover a wide array of working cagital and normal operating expenses, sich as
conciasarion of ekl care beaeis eat wilitossnd Eand 4o pevumvors. I an pptcaotalo sbxals 1t knder e
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CARES Act Enforcement - Ongoing

. By Q1 2022:
Criminal charges against over 1000 defendants
* Alleged losses exceeding $1.1 billion
* Seizure of EIDL proceeds
*  Over 240 civil investigations of over 1800 individuals and entities
* Alleged loans totaling over $6 billion

 What's on the horizon:
*  Audits
* Enforcement Actions
* FCAcases...?
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The Provider Relief Fund

* Three sets of distributions totaling $178 billion

*  Four phases of General Distributions
* Targeted Distributions
* Uninsured and Underinsured Programs

* Terms and Conditions restrict eligibility and use of the funds
* These are mandatory, even if the funds were not applied for

e Reporting obligations through the PRF Reporting Portal
* In 2022 HRSA notified providers who were non-compliant with
reporting policies and asked thousands of them to return funds
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Internal and External Audits

Reporting Portal
Terms and Conditions of the Program

Internal or Single Audits
Recipients of amounts in excess of $750,000
Applicability to the PRF

HHS OIG retains the right to externally audit
Any program, any recipient, any amount
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Audits and
Audit Priorities
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Audit Coverage of the Provider Relief Fund

Provider Relief Fund
$178 Billion

L}
4

General Distributions
$85 Billion
Distributed to Date
6405 | 518.14 | 51346 || $21.83 | $11.18 | 1443 || 5513 | o35 | S48
gillion | Billion || Billion || Billion | Billion | Billion || Million | Billion § Billion

Targeted Dis ributions -
$64.78 Billion Dis ributed to Date

Phase? | Phase3 || Phase4 High Rural Safety Jy : Skille: American
o dsof Asof 4222 i Net R
11zafE L2f2aet s

Acute
And
Children's

Audit of Hospital Balance e - A
Audit of Hozoital Balance
Billing Requirements Audit of Hospital Balence

Billing Requirements

Uninsured/Underinsured
Programs —$10.50 Billion
Distributed to Date

$10 Billion $500
Thousand
Uninsured
Testing & Coverage
Treatment Assstance Fund
Program {Underinsured

Asafe/2afannt Program)
Asof BT

Audits of Uninsured
Testing & Treatment and

Audits of Provider Compliance with PRF Reporting & Expenditure Requirements JCoverage Assistance Fund

#517.72 billion in funds are undistributed.
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Anticipated Auditors

* US Department of Health and Human Services (HHS) — Office of Inspector
General (OIG)

» Office of Management and Budget (OMB) Single Audits

* HRSA or HRSA contractors involvement such as with targeted distributions
reallocated to parent company by subsidiary
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Audit Readiness — OMB

Non-profit, government and institutes of higher education once Federal
expenditures reach $750,000 in the auditee’s fiscal year

Commercial entities once they receive Federal awards of $750,000 in the
auditee’s fiscal year, if the single audit option is selected under 45 CFR 75.501(i)

Be familiar with HRSA FAQs for the program

HRSA has not developed the reporting matrix which will drive the triggers for
Single Audits
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PRF Reporting Requirements

PRF Amounts Reporting Obligation
Under $10,000 No reporting obligation, BUT HHS reserves right to

require report later
$10,000+ retained Must file reports

$10,000-5499,999 Must classify expenses as general and administrative
(G&A) or other healthcare-related expenses

>5$500,000 More detailed reports required
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OAS Audit Work Plan

Announced Report
or Revised Agency Title Component Number(s)
May 2021 Health Resources Audit of CARES Act Provider Relief Funds— Office of Audit W-00-21-35873
and Services Payments to Health Care Providers That Services
Administration Applied for General Distribution Under
Phases 1,2,and 3
October 2020 Health Resources Audit of HRSA's Controls Over Medicare Office of Audit W-00-21-59060
and Services Providers' Compliance with the Attestation, Services
Administration Submitted-Revenue-Information, and
Quarterly Use-of-Funds Reporting
Requirements Related to the $50 Billion
General Distribution of the Provider Relief
Fund
August 2020 Centers for Audit of CARES Act Provider Relief Funds— Office of Audit W-00-20-35855
Medicare and General and Targeted Distributions to Services
Medicaid Services Hospitals
May 2020 oS Audit of CARES Act Provider Relief Funds— Office of Audit W-00-20-35847
Distribution of $50 Billion to Health Care Services

Providers

H. AMERICAN HEALTH LAW ASSOCIATION



Auditing the PRF

* HHS’ calculation of PRF payments and distributions to eligible providers

 HRSA’s controls over requirements: attestation, submitted revenue information,
and quarterly-reporting requirements

* Providers’ adherence to the post-payment reporting requirements

e HRSA’s Covid-19 Uninsured program
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CARES Act Criteria in the Context of an Audit
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Appropriate Uses of PRF

* Expenses
* General & Administrative
* Includes expenses such as mortgage/rent, personnel, and operations.
e Other healthcare expenses
* Includes expenses such as supplies, PPE, and equipment.
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Inappropriate Uses of PRF

* Lobbying

* Executive Compensation above $197,300

e Abortion services, with limited exceptions

 Embryo research

* Gun control efforts

* Promotion of legalization of controlled substances

* Pornography

* ACORN funding

* Funding for needle exchange programs

* Per FAQ: Repayment of CMS Advanced Accelerated Payments
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PRF Reporting Lost Revenue

* Difference between actual patient care revenues/net charges 2019 vs. 2020
» Difference between 2020 budgeted vs. 2020 actual patient care revenue
* “Reasonable alternative methodologies”
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Office of Investigations

* Initial cases, price gouging and hoarding of supplies
e Shifted to bad actors

* Similar fraud schemes to previous cases (e.g., billing for services not rendered)
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Audit
Preparation and Response
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PRF Audit Preparation — Best Practices

» Conservative approach: return/reject funds

* Maintain detailed documentation
* Expenses (G&A, other healthcare expenses)
* Lost Revenues (methodology of how calculated, budget approval records, etc.)
* Retain for 3 years from date of final expenditure
* Maintain it in one centralized location

* Report
* Timeliness of report (3-month extension possible for OMB Single Audit)
* Apply other sources of funds before PRF (“payment of last resort”)
* Interest earned on PRF
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PRF Preparation — Best Practices

* Stay current on HHS Guidance/FAQs
* Assign a PRF owner/team to manage documentation, allocation, and response
e Consider a mock audit to test audit readiness

* Memorialize conversations and meetings including documentation of decisions
made and guidance that was provided

* Have a plan/defense strategy

* Legal counsel
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Single Audits — Uniform Guidance Audit Basics

 Determines whether financial statements of the auditee are represented
fairly in all material aspects in accordance with generally accepted

accounting principles

 Uses Compliance Supplement to review auditee’s internal controls over
other programs

 Determines whether auditee has complied with federal statutes, regulations
and terms of the federal awards
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Single Audits — Uniform Guidance Audit Basics

* Scope
* Financial statements
* Schedule of expenditures of federal awards
* Compliance with federal awards, including controls over compliance
* Timing
* Deadline for submission is the earlier of 30 calendar days after receipt of
the auditor’s reports or nine months after the end of the audit period
e COVID Impact: Six-month extensions granted for fiscal year-ends through
June 30, 2021; no further extensions available at this time
e Performed annually, unless certain criteria are met for biennial audits
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Single Audits — Preparation

e Atyear-end
*  Gather and summarize federal grant information
* Create a detailed draft of the SEFA
* Review written policies and procedures
* Prepare internal control documentation and consider documentary evidence of controls

e Throughout the year
* Draft written policies and procedures and update for changes in systems, processes, and personnel
* Keep informed of the latest standards, guidance, and developments
* |dentify and address issues and problem areas in advance
* Review written policies and procedures
* Continue regular risk assessment and monitoring

H. AMERICAN HEALTH LAW ASSOCIATION



Single Audits — Internal Controls Components

* Internal control over compliance requirements for federal programs must establish:
* Processes to provide reasonable assurance that a non-federal entity is managing

federal awards in compliance with federal statutes, regulations, and the terms and
conditions of the federal award

* Objectives of the control environment
e Transactions are properly recorded and accounted for

* Transactions are executed in compliance with federal statutes, regulations, and the
terms and conditions of the federal award

» Safeguarding of property and assets
* Reliable reporting

H. AMERICAN HEALTH LAW ASSOCIATION



Single Audits — Management Responsibilities

e Establish and maintain an effective system of internal control over federal awards

 Comply with U.S. Constitution, federal statutes, regulations, and the terms and
conditions of the federal awards

e Evaluate and monitor the entity’s compliance with federal statutes, regulations, and
the terms and conditions of federal awards

e Take prompt action when instances of noncompliance are identified - includes any
noncompliance identified in audit findings

» Take reasonable measures to safeguard PPI/PHI or other sensitive information
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Single Audits — Establish Specific Controls

* New Grants
* Identify control objective
e Understand any applicable business processes
* Evaluate risks of what could go wrong
* Understand the controls available or investigate new controls
* Design or implement existing controls and place into operation
e Monitor and adjust controls as necessary

e Additional considerations
* Engage external parties
e Large vs. small entities
* Benefits and costs
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Single Audits — Internal Control Best Practices

e Adoption of Green Book - standards for internal control in the federal government
 COSO - Internal Control Integrated Framework
* Communications with awarding agency

e Establish summaries of compliance items for each award
* Document entity-wide and specific controls
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Potential Consequences
and Risk Mitigation
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Anticipated Audit Risk Areas for the PRF

e Reporting non-compliance
* Ineligible recipients
* Ineligible expenses

* Improperly calculated lost revenues

* Budget approval and certification requirements
* Bogus alternative methodologies
* Failure to report patient care revenues

* Expenses paid or payable by other sources (e.g., PPP loans, FEMA, insurance)
e Balance billing

e Changes of ownership

* Unused funds — awaiting HHS guidance re: process to return
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Anticipated Consequences

 “Recoupment and other legal action” for inaccurate information provided to HHS

* Forintentional wrongdoing in payment applications or reporting:
* Criminal: restitution + possible imprisonment
* FCA or other civil penalties
* Administrative penalties
* Revocation of Medicare billing privileges
* Exclusion from federal programs

* False Claims Act liability: attestation + materiality in PRF Terms and Conditions
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Anticipated Consequences — Single Audit

Repay grant awards

e Suspension of grant awards

Categorized as a "high-risk auditee” and subject to additional audits

Findings are public information
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Real Life Examples — Criminal

First charge of misappropriation of PRF — Michigan 2021
* Theft of Government property

* Allegedly received funds for home health agency that had never operated during the
pandemic, and used funds for personal use

June 2021 — California

* Theft of Government property
* Allegedly kept auto-deposited PRF funds even though home health agency was defunct,
in violation of terms and conditions

March 2022 — Tennessee

* Theft of Government property
* Former owner of defunct hospice allegedly received PRF money, paid himself, submitted
a false attestation

April 2022 — California

* Theft of Government property
* Allegedly kept auto-deposited PRF funds even though home health agency was defunct,
in violation of terms and conditions
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Real Life Examples — Civil

e September 2021 — Texas
* False attestation in reporting portal about Medicare billing privileges
e Civil Monetary Penalties

 September 2021 — Florida
* False attestation in reporting portal about Medicare billing privileges
e Civil Monetary Penalties

e January 2022 — California
* False attestation that physician was providing care for COVID patients
e Civil Monetary Penalties
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MITIGATING RISK AND SURVIVING SCRUTINY

* DOIJ has indicated it does not plan to pursue

* inadvertent technical mistakes

* honest misunderstandings of rules, terms and conditions, or certification
requirements

* cases against entities who access CARES Act programs in good faith and in
demonstrably considered compliance with the rules

* But DOJ has signaled it will vigorously enforce the FCA to combat CARES Act fraud
* Build a record demonstrating good faith

* Get skilled legal counsel involved early

* Beware of investigations proceeding on dual tracks

* Remember the applicable statutes of limitation
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Closing Thoughts and Questions

DDDDDD



Questions

/

Jody Rudman
Partner, Husch Blackwell, LLP

Jody.rudman@huschblackwell.com

111 Congress Avenue
Suite 1400
Austin, TX 78701

512.703.5716

-

Jeffrey S. Cohen

Audit Director, HHS Office of
Inspector General

Jeffrey.cohen@oig.hhs.gov

7500 Security Boulevard
Baltimore, MD 21244

202.731.2767

-

Tynan O. Kugler
Principal, PYA

tkugler@pyapc.com

Resurgens Plaza Suite 2100
945 East Paces Ferry Road NE
Atlanta, GA 30326

404.201.6975
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Legal Disclaimer

The statements made in this presentation are the views and opinions of
the presenters, and not their firms/agencies. Guidance continues to
evolve and change and could affect the recommendations made herein.
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Any views or advice offered in this publication are those of its authors and should not be construed as the position of the American Health Law Association.
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